FACT SHEET
Personal/Carer's Leave and
Compassionate Leave
Updated: August 2016
Replaces: September 2011

Personal/carer’s leave and compassionate leave forms part of the National Employment Standards (‘NES’),
which is enshrined in the Fair Work Act 2009 (the ‘Act’). The NES apply to all employees and represent the
minimum entitlements of employment, regardless of the applicable industrial instrument or contract of
employment.
The NES provide for the following minimum entitlements for employees relating to personal/carer’s and
compassionate leave:
• Paid personal/carer’s leave
• Unpaid carer’s leave
• Paid and Unpaid compassionate leave.
PERSONAL/CARER’S LEAVE
Minimum Entitlements
The NES provides that employees (other than casuals) are entitled to 10 days’ paid personal/carer’s leave for
each year of service. Paid personal/carer’s leave accrues progressively during a year of service according to
the employee’s ordinary hours of work and accumulates from year to year.
The entitlement to 10 days’ paid personal/carer’s leave represents a full-time employee’s entitlement and is
based on 38 ordinary hours per week. Part-time employee’s entitlement to paid personal/carer’s leave is
calculated on a pro rata basis and is a proportionate amount based on the employee’s ordinary hours of work.
Taking Paid Personal/Carer’s Leave
In accordance with section 97 of the NES, an eligible employee may take paid personal/carer’s leave:
1. if they are unfit for work because of a personal illness or injury affecting the employee; or
2. to provide care or support to a member of their immediate family or household, because of a personal
illness, injury or unexpected emergency affecting the member.
A member of the employee’s immediate family means:
• a spouse, de facto partner, child, parent, grandparent, grandchild or sibling of the employee; or
• a child, parent, grandparent, grandchild or sibling of the employee’s spouse or de facto partner.
Please note that the Act defines de facto partner to include a person who, although not legally married to the
employee, lives with the employee in a relationship as a couple on a genuine domestic basis. De facto partner
includes a person that is of the same sex or of different sex to the employee.
Unlike former legislation, the Act does not provide a cap on how much leave can be used per year for carer’s
leave.
Employee Not Taken to be on Paid Personal/Carer’s Leave
If the period during which an employee takes paid personal/carer’s leave includes a day or part day that is a
public holiday, the employee is not taken to be on paid personal/carer’s leave on that public holiday. The
employer will be required to pay the employee for that public holiday for the ordinary hours of work they had on
that day. The employee’s personal/carer’s leave entitlements should not be deducted for that day.
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Payment During Paid Personal/Carer’s Leave
When an employee takes a period of paid personal/carer’s leave the employer must pay the employee for that
time at their base rate of pay for the ordinary hours they would have worked during that period (this is subject to
the notice and evidence requirements provided for below at page 3 of this fact sheet).
An employee’s base rate of pay is the rate of pay payable to an employee for their ordinary hours of work, but
does not include the following:
• incentive-based payment and bonuses;
• loadings;
• monetary allowances;
• overtime or penalty rates; or
• any other separately identifiable amounts.
Cashing Out f Paid Personal/Carer’s Leave
The cashing out of paid personal/carer’s leave is only permitted where the applicable industrial instrument in the
workplace, such as an Award or Agreement, allows for it. When cashing out of paid personal/carer’s leave is
permitted by the industrial instrument, employers must ensure that the follow terms are complied with:
•
•
•

there is a separate agreement in writing on each occasion;
the employee retains a balance of at least 15 days of untaken paid personal/carer’s leave; and
the employee is paid at least the full amount that would have been payable had the employee taken the
leave they have cashed out

Members are reminded that the NES represents employee’s minimum entitlements at work. Where an
Agreement or an Award provides for conditions of employment which are less beneficial than that provided for in
the NES, the NES provisions will prevail.
It is noted that the Hospitality Industry (General) Award 2010 (‘HIGA’) does not allow for the cashing out of paid
personal/carer’s leave. Additionally Award or Agreement free employees are not permitted to cash out paid
personal/carer’s leave.
It is unlawful for employers to force or apply duress to an employee to make an agreement to cash out paid
personal/care’s leave. Employers who engage in such conduct may find themselves in breach of the general
protections provisions in the Act.
Refer: QHA’s General Protections Fact Sheet

UNPAID CARER’S LEAVE
Minimum Entitlements
All employees, including casual employees, are entitled to two days of unpaid carer’s leave for each permissible
occasion when a member of the employee’s immediate family or household requires care or support because of
a personal illness, injury or an unexpected emergency affecting the member. Please refer to the definition of
immediate family provided on page 1 of this Fact Sheet.
Taking Unpaid Carer’s Leave
Unpaid carer’s leave may be taken for each permissible occasion as a single continuous period of up to two
days, or any separate period to which the employee and their employer agree. An employee cannot take unpaid
carer’s leave during a period if the employee could instead take paid personal/carer’s leave (this does not apply
to casual employees as they are not entitled to paid personal/carer’s leave).
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COMPASSIONATE LEAVE
Minimum Entitlements
All employees, including casual employees, are entitled to two days of compassionate leave for each
permissible occasion. Compassionate leave may be taken where a member of the employee’s immediate
family or household:
• contracts or develops a personal illness that poses a serious threat to their life; or
• sustains a personal injury that poses a serious threat to their life; or
• dies.
Please refer to page 1 of this Fact Sheet for the definition of immediate family.
Taking Compassionate Leave
Compassionate leave may be taken to either spend time with a member of the employee’s immediate family or
household who contracts or develops a personal illness or injury, or after the death of a member of the
employee’s immediate family or household.
Compassionate leave may be taken for each permissible occasion as:
• a single continuous two day period; or
• two separate periods of one day each; or
• any separate periods to which the employee their employer agree.
Payment During Compassionate Leave
An employee, other than a casual, taking a period of compassionate leave must be paid by the employer at their
base rate of pay for the ordinary hours that they would have worked during that period. Compassionate leave is
not deducted from an employee’s personal/carer’s leave accruals.
Casual employees are only entitled to unpaid compassionate leave.
NOTICE REQUIREMENTS
Notice and Evidence
For all periods of personal/carer’s leave and compassionate leave, an employee must give notice to their
employer of the taking of such leave.
The notice must be given to the employer as soon as practicable (which may be a time after the leave has
started) and must advise the employer of the period, or expected period, of the leave.
An employer may request from an employee who has provided notice of taking personal/carer’s leave or
compassionate leave, evidence that would satisfy a reasonable person that the employee is taking leave for the
prescribed reasons provided for in the legislation. The evidence should be requested to substantiate the reason
for the leave.
The NES does not provide an example of what constitutes evidence that would satisfy a reasonable person,
therefore a case by case assessment should be made to determine what evidence is reasonable in the
circumstances. Common forms of evidence include, but are not limited to the following:
• Medical Certificate
• Statutory Declaration
• Death Notice
• Death Certificate
Where an employee fails to provide either notice or, if required, evidence that would satisfy a reasonable
person, the employee will not be entitled to receive the above leave entitlements. This is due to the notice and
evidence requirements in section 107 not being satisfied.

3

Therefore the absence would be regarded as an unauthorised absence from the workplace. However a case by
case assessment should be made to determine if the absence is of another form (e.g unpaid authorised
absence).
Policies
Employers may implement workplace policies which provide for specific notice and evidence requirements that
an employee must provide when taking personal/carer’s or compassionate leave. Where such policies exist they
must be based on genuine operational reasons and be non-discriminatory (either directly or indirectly).
In some instances an employee may be unable to comply with the notice and evidence requirements set out in
the policy, therefore employers should use their discretion based on the facts of the case to determine whether
the employee is in breach of the policy.

Further Assistance
Financial QHA members are encouraged to contact the QHA's Employment Relations Department (refer the
contact details at the bottom of this page) for a confidential discussion about the information in this Fact Sheet,
or to discuss any queries relating to specific workplace matters.

The information contained in this document is intended for general information only. Whilst due care has been taken in preparing this
document, no responsibility is accepted by the author for the accuracy of the information therein contained.
All liability is expressly disclaimed for any damage which may arise from any person acting on any statement or information contained
herein.
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